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A. Introduction

The subject of this book is whether and under what circunestarit
might be permitted to violate one commandment for the pupols
fulfilling another, when one’s motives are pure.

As the basis for the principle that preservation of life smts
almost all the commandments, the Talmbiiha85b) cites: “Violate
for him one Sabbath that he may keep many Sabbaths.” Mighe it b
possible, on the basis of this principle, to conclude thas permitted
to transgress not only to preserve life, but to prevent siwels? Does
the mutual responsibility that Jews have for one anotheexasessed
in the statement “All Jews are responsible for each oth8hepu39a),
have the power to authorize one Jew to transgress in ordezstue
another from sin? If so, what are the limits of such authoidre
What is permitted in order to rescue one who is already inatioh?

In addition to such questions, we must ask whether there is a
difference between preventing one person from transgnessind
preventing many persons from transgression. This last tigmesin

[vii]



English Summary

particular, has implications with regard to the peacefukgistence of
observant and non-observant elements of the Jewish peapie,
obviously rulings on such matters will be influenced by the
respondents’ view of such co-existence.

Our question bears on issues of punishment as well: Is it iftedn
to suspend or modify penalties prescribed by law when thgigtsea
possibility that their imposition could lead to consequendetrimental
to the individual or to society?

Clearly, it will not be possible to give comprehensive answ® all
such questions. We will, however, attempt to illuminateesal’aspects
of the problem and present some of the fundamental issues.

B. A Transgression Performed with Good Intention
Gedolah Aveirah Lishmah

One text that could serve as an important authorization aostyress
when the motivation is fulfillment of a commandment, is thatsment
in Tractate Nazir (23b), “A transgression performed with good
intention (ishmah) is better than a commandment performed not for
its own sake"-with the wordishmah taken as Rashi does, to mean
“for the purpose of fulfilling a commandment.”

The statement is a bold one, which seems to cut across atjaréde
in one fell stroke and base everything on the nature of one's
motivation. The case offered as proof of this principle iattbf Yael,
who, the Talmud tells us, had relations with the enemy gérfgicera
in order to slay him (sedudg. 4:17-22). Hence one cannot help but
wonder if it is the Talmud’s position that normally forbiddeelations
are totally permitted when their purpose is the fulfillmeof a
commandment?

Further light is thrown on our passage by the talmudic disioms
in Sanhedrin(74b) of an act similar to that of Yael. The act under
examination was performed by Esther, who had relations with
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Ahashverosh in order to rescue the Jewish People from dtistiu
The Talmud wonders how Esther’'s act could have been pebtgssi
keeping in mind that it was a matter of public knowledge
(befarhesiya In response, the Talmud explains that Esther was merely
terra firma (karka olam), which Rashi explains to mean that she was
merely the passive object of Ahashverosh (as land is thaveasbject

of the farmer who tills it) and did not act herself.

On the basis of the passage $anhedrin the Tosafotin Nazir (loc.
cit., s.v.veHa Mit'hanyg explain that for the same reason, Yael's act
was not one for which she would have been obliged to sacrliee
life. Thus, it is apparent that the passageSanhedrindefines what is
permissible, while the passage Nazir comes to establish the value
of acts—their relative importance. The mere determinatltat an act
is permissible does not yet establish that it representsfulidment
of a commandment. Thus, the discussionNazir establishes that a
transgression performed for the purpose of fulfilling a caamdment
(under circumstances in which the forbidden act is periviiskiis
greater in value than a commandment performed not for its sake
but rather for personal purposes of the performer.

In the literature that deals with the issue of transgressmorder
to fulfill a commandment, there is scarcely any mention &toélthe
principle, “A transgression performed with good intentisrbetter than
a precept performed not for its own sake.” What mention we ida, f
is exemplified by Rashba’s use of the principle in respomsa guery
on the proper policy concerning punishment of offendeResp.
Rashba V:238). In the case before him, Rashba recommends
moderation and adds, “These matters are determined by téetiom
of the heart, as you know what is said MNazir (23b), that ‘a
transgression performed with good intention is better thaprecept
performed not for its own sake.” Rashba’s responsum dodsdeal
with punishment according to the prescribed law, but rathéh
punishment demanded by the exigencies of the hour. Suchshuent
is determined at the sole discretion of the judge. In suchames,
then, the evaluation that must be made with regard to passibl
suspension of punishment has to take into account, amongr oth
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considerations, the legal system’s view of the judge’sr$gression”
performed with good intention.

By contrast, we have a responsum on whether a married woman
may engage in relations with a strange man in order to savéivibe
of others Resp. Noda biYehudatMahadura Tinyana Yoreh Déah
161). It is R. Yehezkel Landau’s opinion that this is forbedd and
that the principle of terra firma’ applied only where the actual
relations occurred under duress. If, however, the actuafioas do not
transpire under duress, this is not an instancetefra firma.” Men
and women are fundamentally equal in this; both are obligeday
down their lives rather than transgress.

Violation of the law in order to preserve it seems to receive a
somewhat broader interpretation in Hassidic literatue.f8r example,

R. Ya'akov Yosef of Polanah writes, “We find that the main pase
of God’s commandments is that we cleave to His ways, and soeet
the value of a transgression with good intention is very gjr€doledot
Ydakov YosefPareshat Ki Tetzeéb). R. Tzadok haKohen of Lublin,
in his Tzidkat haTzadik25) mentions that sometimes love of God
requires one to sacrifice his soul, as in the case of King ®awho
sought to worship an idol, and the person who violated theb&tb
by gathering wood during Israel's sojourn in the deseneoshesh
Both transgressed with good intentiolegshem shamayyim With
regard to a transgression performed with good intentionHRyyim
of Tzanz distinguishes between ordinary persons and one who
transcends human nature, abandoning all regard for his availyb
pleasure Divrei Hayyim Pareshat Vaethanan ad init.).

The opposite approach is found in the writings of R. Hayyim of
Volozhin, the leading pupil of th€&aon of Vilna. In his work, Nefesh
haHayyim (additional notes following Part Ill, chap. 7), R. Hayyim
notes the problematic nature of the statemeygdbla aveira lishmah
which implies that it is permitted to transgress if one’seirtion is
proper, a statement with potential to undermine all exjstorder.
Therefore, R. Hayyim posits that permission to transgregs good
intention applied only prior to the Sinai revelation, butc@ Sinai, we
are bound by the categories of the Torah, and thus the plintigs
no practical application in our time. In the post-Sinai ett&gn, even
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a person becomes convinced that the fulfillment of his legdigation
will cause damage, he is not permitted to abstain, sincedasons for
the commandments were not revealed.

R. Elhanan WassermarO( Elhanan Part Il, p. 3) considered the
issue of transgression with good intention when consultedut the
possible use of force in the struggle for employment of Jewisrkers
(“avodah Ivrit) in Eretz Yisrael In his response, R. Elhanan writes
that “it is clear that the authority to permit transgressigith good
intention was given only to the Sages and not to us... andiftlsaich
authority is granted to all who wish to use it, there will remao
room for our holy Torah. Indeed, the communist Bolshevilsoailaim
that their tactics are for the good of society. But the tactif terror
can only destroy; they can never build, as is writtemelekh
bemishpat yamid eretzThe King by justice upholds the country...’
(Prov. 29:4). From here we learn that the world can be upheld only
by justice, and that without justice, it is impossible to emin the
world. For if one side employs terror, the other side willtagrly use
this method as well.”

C. Considerations on Permitting Transgression with Good
Intention

It is not our purpose here to present an exhaustive analystheo
guestion of violating the law in order to preserve it, butheatto set
forth a number of the most fundamental considerations. We tuon
to one of the basic talmudic discussions of the subject. Tibeudsion
appears in TractatéShabbat (4a) and leads us to consider two
fundamental dilemmas: the first, whether a person is pethito
commit one transgression in order to avoid committing amoth
transgression; the second, whether a person is permittedrtonit a
transgression in order to spare another person from comgit
transgression.

The basis of the discussion is the question raised by R. Beiva
of Abbaye, concerning one who has placed dough in an oven en th
Sabbath. Baking on the Sabbath is a biblical prohibition{ the
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transgression occurs only when the bread is actually bakierefore,

if dough has been placed in an oven on the Sabbath, if it is vetho
before it has reached the critical stage, the initial actsdoet result

in a violation. Removing dough from an oven, however, is also
forbidden (where a special utensil is used to scrape it &ff)t, only

by rabbinic enactment and not by biblical lavshab. 117b). R.
Beivai's question, then, is whether one who has placed dongin
oven on the Sabbath is permitted to remove it, in violationtlod
rabbinic enactment, in order to terminate the baking pedefore it
reaches the stage at which he will be in violation of the bdili
prohibition of baking on the Sabbath. In the Talmud’'s attertgp
clarify whether the question concerns a person who actet fuit
intention and awareness of the biblical prohibitionezid, or one who
acted in ignoranceshogeg either of the prohibition or of the fact that
the day is Sabbath), two possibilities emerge. The firsthiat tthe
individual acted in ignorance, and that R. Beivai's quest® whether
someone else would be permitted to remove the dough in owler t
spare the perpetrator from transgression. The Talmud séawithis as

a possible formulation of the problem with the simple questi“Do

we say to an individual, transgress so that your fellow mary ma
benefit?!” In response to this dismissal, R. Ashi raises seeond
possibility, according to which the case under discussimmcerns one
who acted with full awareness. Thus, the question is not dreit is
permitted for another person to remove the dough, but whethe
perpetrator himself is permitted to do so, in order to avoid
transgression.

Before we analyze this discussion and see how it has been
interpreted and applied by various authorities, it is int@or to note
that it closes with the citation of a different tradition. darding to
this tradition R. Beivai’'s remarks were not a question at lalit rather
a ruling, that one who places dough in an oven on the Sabbdihilin
awareness of the forbidden nature of his act is permittecenaoore it.
(Perhaps the most striking aspect of this ruling is thathcalgh an
individual has performed a forbidden act in full awarenaseiiq, it
does not foreclose the possibility of committing a transgien in
order to be spared the consequences of his original act.)
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Two conclusions can be derived from the talmudic discussidre
first is that, as mentioned, one who places dough in an ovethen
Sabbath is permitted to transgress in order to avoid theecpmsices
of his original act. The second is that no one else is perditte
transgress in order to spare the perpetrator from the trassign.

Both of these conclusions, however, are subject to quatifio. The
obvious qualification that applies to the perpetrator lalhss that he
is permitted to commitonly a less serious transgression in order to
avoid committing a more serious one. This, after all, is tlasec of
removing dough from an oven, which is forbidden only by raldi
enactment and thus involves violation of a prohibition lessere than
that which will be incurred if the bread is baked.

An even more significant qualification applies to the ca$eone
who would spare another person from transgression. From the
Talmud’s rhetorical question, “Do we say to an individuahrisgress
so that your fellow man may benefit?!”, it appears more orsles
self-evident that we do not say to a person, “transgress ybat
fellow man may benefit.” But here, theTosafot create a real
revolution!

By comparing the discussion with other talmudic discussicthe
Tosafot(Shabbathda, s.v.veKhi Omrin), alter the ostensible meaning
of our passage considerably. First, on the basis of a digguss
appearing in Tractat&rubin (32b), theTosafotconclude that if A was
instrumental in B’s transgression, A is permitted to viela lesser
prohibition in order to prevent B from a more severe violatio
Accordingly, the reason one is not permitted to remove doagh
another’s behalf is that he did not cause the other persoratsdress.
Only one who has some causal relationship with another p&rso
transgression is permitted to violate a lesser prohibifiororder to
spare him.

In passing, it is interesting to note the suggestion of Ravk(irst
Chief Rabbi of the Land of Israel) that the relationship hesw son
and father is considered equivalent to the relationshipvéet a
transgressor and the one who was instrumental in his trassign,
since the father is responsible for his child’s educatiod #re child’s
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behavior is a function of the education he has receitdelvésh Peer,
chap. 14).

R. Yehudah heHasid (of the late twelfth century and earlstebinth
century), in hisSefer Hasidim(ed. Mekitzei Nirdamim 125), cites the
talmudic discussion under analysis in connection with Mtse
dramatic act of casting the tablets of the Law to the groundsds,
he explains, threw down the tablets in order to save the beRépple,
reasoning, “It is better that | be guilty than that the enfieople of
Israel be guilty.” R. Yehudah heHasid goes on to explain #iate
Moses caused Israel to sin by tarrying on the mountain, it praper
for him to sin in order to save the people in whose sin he was
instrumental.

Tosafotmake two other qualifications, relating to the “benefitt (i
that term can be used) that is expected to result from thedrassion.
On this dimension,Tosafotoffer the novel ruling that if the purpose
of the violation is to enable someone else to fulfill an impaont
commandmentnfitzvah rabbal or a commandment that relates to
the many fitzvah derabify the violation will be permitted.
According to this opinion, then, transgression is perrditt®t strictly
for the purpose of preventing another transgression buat fals the
purpose of fulfilling a commandment, provided the commaeadm
meets one of the two criteria mentioned.

Tosafot reach this conclusion on the basis of the discussion in
Tractate Gittin (41b) regarding one who is half slave and half free.
Due to his unique status, such an individual can never méegause
he is part free, he may not marry a bondswoman, while his stale
prevents him from marrying a free woman. Accordingly, thdnia
rules that the master of such an individual is to be compeiteéree
him (although freeing a slave involves a prohibition) in @rdo enable
the person to fulfill the commandment to “be fruitful and mipily”
(periyah urviyal). Tosafot explain that the master is permitted to
transgress, because the commandment to have children is an
important one.

As mentioned,Tosafotrule that the same principle applies when the
commandment in question is one to be fulfilled by many peophis
principle may serve as a source for permission for a leadeidiate
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a commandment in order to spare the community from sin. Such a
consideration may be permitted also by virtue of the fact i
leader bears some measure of responsibility for the behafighe
members of the community (perhaps in the way that Rav Kook
suggests that a father bears responsibility for the behafihis son).

The principle that it is permitted to violate one commandmen
enable fulfillment of a greater commandment immediateliges the
issue of establishing a hierarchy of commandments and tidok
This, of course, is no simple matter (particularly when weenthat
the prohibition of baking on the Sabbath is not considerefdoitant
enough to permit another person to violate the rabbinic ipitdn of
removing dough from an oven). But before discussing thisessve
return to ourTosafot

While, until now, we have seen froriosafotthat the Talmud’s
prohibition of violating a commandment in order to prevenbther
person from transgressing is the main rule, subject to a epunatb
qualifications, Tosafot further on, reverse our basic premisSesafot
now explain that our basic principle, that we do not say ‘$gBss so
that your fellow man may benefit,” applies only in a case welreryour
fellow man has already done wron@asha) a case such as that of
an individual who has placed dough in an oven on the Sabbath. |
other words, the rule becomes the exception! The rule, tisempt that
we do not say “Transgress so that your fellow man may benefit”
The rule is that we do say this—unless your fellow man has dlfms
already begun the transgression.

When applying “Transgress so that your fellow man may benefi
the question becomes, Who is considered as having negligibhe
wrong (Poshéa)? On one hand, we have seen that in the case of one
who placed the dough in the oven, regarding which we are not
permitted to transgress to save him, the dough was placee the
beshogegin ignorance. This shows that full awareness of the sinful
nature of the act is not required in order to establish théviddal as
being negligent.

On the other hand,Tosafot make an extremely interesting
innovation: that the definition of negligence does not e one who
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is “seduced” into transgressing. One who is seduced intesir@ssing
is not considered negligent, but rather to have acted undessd.

Tosafotinfer this from the case cited iittin (38b) in which the
Rabbis compelled a man to free his bondswoman who engaged in
immoral actions because of her low statligsafotexplain that it was
her practice to approach men and offer herself, and thereflonse
who were “seduced,” as it were, are considered as havingl actder
duress. Therefore it was permitted to free the bondswomiimush
this involved a prohibition, in order to rescue those whoeveeduced
to sin. (Such “duress,” of course, is not duress in the fulisgeof the
term. On the contrary, if this were an instance of true dyréssre
would be no grounds to permit the transgression of freeing th
bondswoman, since those involved would not be considered
transgressors. Nevertheless, it is considered dureséopdrpose of
permitting a transgression on behalf of those involved.)

The various distinctions made in the question of when we naay s
“sin so that your fellow man may benefit,” have important giieal
implications, one of which we shall examine briefly. RashiResp.
RashbaVl1l:267) was asked whether a man is permitted to violate the
Sabbath to save his daughter who was taken from her home and wh
it was feared, would be frightened into converting to anotfeth.
May the Sabbath be violated in the case of such a possibleedas
it may be violated in the case of a possible danger to huma? lif
Rashba responds that in such a case it is not permitted tateitte
Sabbath in order to prevent transgression, since it is pietnfor one
to transgress in order to prevent another person from gnranly if
he was instrumental in the other person’s potential sin.

R. Yosef Karo, however, disagrees with Rashba’s ruling. Bsef
Karo (Beit Yosef, Orah Hayyin306) bases his opinion on the ruling
of Tosafotthat it is permitted to transgress in order to spare another
person from violating an important commandment, or when the
other person has not been negligent. Accordingly, he arghese is
no more “important commandment” than rescuing a Jew from
conversion, and in this case, the man’s daughter was noigeegl In
comparison to conversion which will cause the violationted Sabbath
for an entire lifetime, a one-time violation of the Sabbattconsidered
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a mild violation. Therefore, R. Yosef Karo concludes thatist
permitted to violate even the biblical prohibitions of thabBath in
order to save the girl.

Is the prevention of conversion comparable to the savinguohdn
life? It may be that Rashba’s questioner wished to make jost t
comparison. What is clear, however, is that Rashba himssd chot
think so, since he refuses to permit violation of the Sabhatbrder
to prevent conversion. Moreover, even R. Yosef Karo doeshase
his permission to violate the Sabbath on danger to human Mife
rather on the principle that the violation is for the sake of a
“important commandment.”

Nevertheless, another authority does make the analogyhantbes
so in quite a novel fashion. R. Mordekhai Yafeh argues thatesione
is required to sacrifice his life rather than violate the tpbition of
idolatry, we are obliged to rescue one compelled to conwergrder
to save him from having to sacrifice his lifd.gvush Orah Hayyim
306:14).

A further step was taken in this direction by R. Shemuel berid)a
in a responsum that discusses saving a person about to tonver
voluntarily to another faith (in the responsa printed at #rel of
Nahalat Shivahresponsum 83). In such a case, there is no question
of saving human life. Since the person is converting volilyta
clearly, he will not sacrifice his life rather than engage idtolatry.
Furthermore, he is clearly negligent. Like the person whaced his
dough in an oven on the Sabbath, he is already involved in a
wrongdoing. May it yet be permitted to violate the Sabbathséwe
him?

R. Shemuel’s response is that here too, it is permitted ttatdche
Sabbath to save the person from conversion. R. Shemuel gives
number of reasons for this. We will mention two. First, if i i
permitted to violate the Sabbath in order to save the badigrtiori
it must be permitted to do so in order to save the soul fromrfete
death.” Second, even with regard to the voluntary nature haf t
conversion, the person’s wrongdoing might not be considlere
negligence, since he is the victim of instigation, and orwe dct is
done, he will come to regret it.
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Equating rescue from conversion to the saving of human #ifeR.
Shmuel ben David does in his ruling, seems to be quite reiloolaity.
Clearly, neither Rashba ndBeit Yosefaccepted such a parallel, for if
they had, they would simply have permitted violation of thabRBath
in the case over which they disagreed, without having to idensit
in terms of when it is permissible to violate one commandment
order to fulfill another.

D. Offenses Against Fellow Man

Another important question is whether the guidelines fornpting
transgression for a higher value are applicable when soenstands
to be injured by the transgression.

Tur Hoshen Mishpat359) prohibits theft even if the purpose is to
save human life, unless the thief intends to repay the victin
Yehudah Ayash (an eighteenth century Algerian authorityygests
(Resp. Beit Yehudalvoreh Déah 47) that under such circumstances,
it may be permitted to steal even if the thief is unable to pay b
intends to do so at a later date, after he has earned the méney.
Ayash is not certain of this, however, and concludes thatdinestion
requires further study.

An incident in which someone slandered others for the pwpfs
bringing peace to a community, is discussed in an instrectiv
responsum included in the collected responsa of Rema, R.héos
Isserles Resp. Remdl).

The responsum emphasizes the value of peace, and showd¢hat t
achievement of peace permits the violation of a number of
prohibitions. So, for instance, it is permitted to deviateni the truth
in pursuit of peace in spite of the prohibition “keep away nfro
anything false” fnidvar sheker tirhak; Ex.23:7). Similarly, it is
permitted to erase God's name, an act normally forbiddemthfe sake
of peace, as is saidMakk. 11a) in the name of Ahitofel: “It is
permitted, in order to bring peace between husband and teiferase
the Holy Name in preparation of the water [to be ingested by th
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suspected wife].” Hence, it is permitted to slander as willthe
intention is pure and it is for a good purpose—to make peace.

Next, the respondent discusses whether there exists adtisti in
this respect between offenses against a fellow man andseffeagainst
God (as Yom Kippur atones for offenses between man and God but
does not atone for offenses between man and man). He rejeets t
distinction, however, basing his view on the manner in whtble
suspected wife Jotal) is encouraged to admit her sin in order to
prevent the necessity of erasing God's name in preparatfothe
water. The Talmud fotah 7b) says that in order to persuade the
suspected wife to admit her offense, she is reminded of tbéchl
incidents in which Reuven and David sinned and confessetklating
these examples, the biblical accounts are narrated in dacoe with
their plain literal meanings (see Maimonidéd,T., Sotah3:2), not as
they have been interpreted by the Sages, who explained thateR
did not sin. The respondent now argues fortiori, that if the
prohibition of slandering Reuven is suspended in order tevemt
erasure of God’s name and the prohibition of erasing Godisenss
suspended in the name of peace, it must certainly be pediiteise
slander in order to achieve peace.

An apparent contradiction to this conclusion arises frora taw
formulated in the Jerusalem Talmut@iefumot8:12), which establishes
that if gentiles demand to be given one person on threat bifigikll,
it is forbidden to meet the demand (unless they have spdcidie
particular person). According to this rule, we should cadel that it
is preferable for relations within the entire community te disrupted
than for a single Jew to be exposed to public ridicule and reduoyr
the publication of falsehood.

The respondent rejects this line of reasoning, however,
distinguishing between physical delivery of a person totitgs and
verbal denunciation. He concludes by stating, “We have detnated
that it is permitted to slander for the sake of peace.”

Obijections to this ruling have been expressed by one of diems
authorities of the previous generation, R. Yisrael Ze’evnidberg
(Resp. Sherit Yisrae] Orah Hayyim13). R. Mintzberg emphasizes at
the beginning of his comments that the responsum does nat bea
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Rema’s signature and that it may be the work of some otherodtith
who wrote to Rema. In R. Mintzberg’s opinion, the foundasiaf this
ruling are quite weak.

We will not present here R. Mintzberg’s rejection of the angunts
that were based on the authorization to deviate from thé tamd to
erase the name of God for the sake of peace, but only his te@atm
of the respondent’s dismissal of any distinction betweefenses
against man and offenses against God. Concerning this,id3ue
Mintzberg disagrees with the respondent, arguing thatethgrnot a
single positive commandment that suspends a prohibitidwes:n man
and man (not even when the positive commandment is itself a
commandment between man and man). His conclusion: “Thaguf
this responsum is beyond my understanding, and in my opinitay
in no way be applied in practice.”

E. Penal Issues

A related issue arises with regard to punishment. Sometiihas
known that imposition of a prescribed penalty may result e t
offender's complete alienation from Judaism. In such casgght it
be proper to suspend the penalty?

A ruling by Rema of relevance to this question may be founchat t
beginning of the Laws of ExcommunicatioiRéma, Shulhan Arukh
Yoreh Déah 334:1). Rema rules: “The ban is to be imposed upon
whoever has incurred it, and even if there exists a podsilitiat this
will lead to someone’s alienation from Judaism, it makes no
difference.”

The source of Rema’s ruling is a responsum of R. Yisrael lsser
(Terumat haDesherKetavim 138), which, in turn, is based upon an
incident recounted in the Talmudifdushin72a). R. Yehudah haNasi,
just before his death, related that R. Ahai ben R. Yishayad ha
imposed a ban of excommunication on certain offenders, who
subsequently left the faith. Why, asks R. Isserlein, did Rehidah
haNasi relate this incident? Certainly to inform us that revk the
Sages see that the offenders may become alienated fromsdudaie
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punish them, the Sages are not to refrain from punishing tiem
accordance with the law.

R. David halevi, author ofTaz challenges Rema’s ruling,
demonstrating that, on the contrary, one is required to naakeactive
effort to rescue one who has become submerged in sin and mptysi
allow him to fall (Taz Yoreh Deéah, ibid., 1).

Shakhrejects all of TaZzs arguments Nekudot haKesebn Taz
ibid.). Once the law calls for a ban of excommunication, heeds,
we should not hesitate, for otherwise “you abolish all of Jg&w
law.” That is to say, excommunication of an offender is not an
individual matter but rather a question of imposing the aiti of
Jewish law on the entire Jewish people, and if the ban is sdggke
for fear that the individual offender will leave the faithl] af Jewish
law will be undermined. In modern parlance, we would say thi
is a complete negation of the “rule of law.”

The position that the offender's possible alienation froudalsm
ought not to deter authorities from applying various penahgures is
well articulated in the writings of Radbaz, R. David ben Zan{Resp.
Radbaz 187). Radbaz argues that if it were to become public
knowledge that the authorities were willing to turn a blingeeto
offenders when there exists a danger of apostasy, trassgsewould
continue to sin; theft, extortion, and adultery would irage
uncontrollably; and Jewish law would be observed only by albm
portion of the Jewish people.

Therefore, he asserts, policies in these matters shouldeatgid.
Rather the leader of the generation should approach thesisaith
moderation: If the person involved is a habitual offended aefiant,
he should not hesitate to impose punishment. If, however offender
is not habitual, and it seems probable that he will listen, nvast
attempt to coax him to repent gradually, and we should notehat
punish.

R. Ya'ir Hayyim Bakhrakh expresses an even stronger opinion
against capitulation to offenders for fear that they maywdethe fold
(Resp. Havot Y& 161). If this happens, he argues, all men will do
as they please, judges will be afraid to issue proper ruliagsl truth
will be trampled in the dust. Our concern must be for the cotiee
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welfare even if this conflicts with the individual welfaréhe
essence of punishment is that it function as deterrent tersth

F. Conclusion

The possibility of violating the law in order to preserve sta matter

of far-reaching and potentially dangerous implicationsueDto its
explosive nature, the principle has never become part of the
mainstream of Jewish law, but has remained a relatively mino
tributary.

Although exhaustive treatment of the topic would not be fidssn
one book, we have attempted to touch upon a number of ceatias.
These includejnter alia, whether and under what circumstances one
is permitted to violate a commandment in order to preventadation
by one’s fellow man, distinctions between violations ofiuiduals and
violations of many people, and whether there is a distimctetween
offenses against man and offenses against God.

As we have seen, the interplay of factors which must be weighe
when permitting one violation in order to prevent anotheexsremely
complex, and it is therefore not surprising that no relevguitielines
are propounded irMishneh Torahor Shulhan Arukh The principle
does appear, however, in specific rulings, which are beatatherized
as of anad hocnature.

Any decision to permit a violation of the law in order to prese
it, must certainly evaluate, among other factors, (a) thesqeality of
the individual who would commit the violation, (b) the prdita
impact upon the community—whether permission to transgesild
possibly lead to greater negligence in observance of thah@nd (c)
the relative weight of the commandment to be violated coegbao
the violation to be prevented.

A survey of the sources shows that authorities have exefcise
extreme caution in permitting one violation in order to @ewvanother,
and this approach has been well formulated in a responsum.of R
Naftali Tzvi Yehudah Berlin (Netziv of Volozhin; eightedntentury;
Resp. Meshiv Davai:44, ad fin.). His responsum reminds us of
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Maimonides’ analogy to the practice of medicine: “The pijpte of
permitting violation of one prohibition in order to preveviblation of
another must be applied with great moderation. It is simitarthe
practice of medicine, where, if the physician sees that aques hand
pains him greatly, in some cases he will decide to amputatehtind
to prevent the pain from spreading throughout the rest obthdy and
endangering [the patient’s life], whereas in other caseswiti decide
that it is preferable to suffer the pain and not lose the h&uth a
decision can be taken only after careful consideration amgutation
of several doctors together, since both possibilities aseight with
danger. The healing of the unhealthy soul must also be coeduo
this manner, with much consideration and with consultatériTorah
authorities, for God will help them to prevent damage.”
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